THE ATTORNEY GENERAL
OF TEXAS

. AUH'!'!N‘ 11, TRXAS

Honorable andom Giloa. -
Commissioner of General Land Office
Austin, Texaus . _

Dear Sirs . . . . DOpinion W, 0=£166
Be: Reservation und disposition of
exoess aoreags of river bed in
sward of land validated by Small Land
Bill' ATt 5414‘, Ve 0-3-, prior to
pnton‘b. ’

e aoknowledge reoeipt of your opinion reguest whioch reamds as
followss :

"A reguest has heen mmde of the General Land Cffice
for the_issusnce of patenta on two trects of land within
Section 144, Block D, H. & T.C. Ry. Co. Survey in Stonewall
County. Our records reveal the facta to be the following:

" "That the Houaton and Texas Central Railway Compeny
having compleoted a portion of its rosd bed was, by Juaob
Kuechler, Copmissioner of the General Land Office, on July 1,
1872, issusd Land Sorip Certifioste Fo. 30/2554, said company
being emtitled under the provisions of its charter andthe
general laws governing the same to 640 aores of land %o be
loosted upon any of the unreserved, vacant and wnappropriated
public dommin of the Btate of Texas;

*That bty virtue of ssid Land Sorip Certificate Wo, 30/
2564 field notes covering 840 sores of land] designated as
Section 144, Blook D, were campiled from a survey made October
18, 1872, and filed in the Gemeral Land Office on Kovember 23,
18723

"Thet the SE/4 of Section 144, Block D, as cortaining
180 nores of land, was swarded om Ootober 8, 1894, to Henry
Anderson on his applioation received in the land Office on
September 27, 18943

"»hat the N/4 of Seation 144, Block D, aa containing
160 scres of land, was on Meech 12, 1898, awarded to W. L.
Vanleer on his applioation filed in the 1'nml Of fioe on Novem-
ber 28, 1897; :
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"That on Ootober 25, 1901, there were filed in the
General land Offioe ocorrected field notes made from a sur-
vey of May 9, 1901, showing said Seotion 144, Blook D, to
contain 665.8 aores;

"That on July 27, 1903, the 8/2 of the N/2 of Seotion
144, Hook D, as containing 160 scres of land, was swarded to
E, Co Marr on his application received July 23, 1908;

*That field notes covering the SB/4 of Section 144,
Bloak D, showing aam® to contain 1€0 acres of land, were com-
piled from a survey of November 2, 1912, and approved on
Docember 16, 1912

“That the said SB/4 of Section 144, Mook D, having
been paid in full for 160 acres, was patented on February 7,
1913, to Henry Anderson by Patent No. 597, Volume 45;

"That the BW/4 of Section 144, Block D, s containing
160 mores, waa sawarded to C, E. Pinckney on October €, 1914,
on his applioation filed in the Land Offioe on Aupust 18, 1914

"That field notes oompd.lo;i on March 27, 1936, covering
the §W/4 of Seotion 144, showing same to contein 163.8 scres,
wers approved on March 27, 1936; -

"That the said SW/4 of Beoction 144, having been paid in
full for 163.8 acres, ws patented to C. E. Pinckney on dpril
3, 1938, by Patent Mo. 357, Volume 6I-A, _

"With  the request for patents there were sulmitted sep-

srate field notes aovering the K/4 of Seotion 144, ma containing

160 acres and the 8/2 of the /2 of Bection 144 as conteining

172 mores, The fiald notes for the north 160 acres wers returned

for correction snd the fisld notes for the 172 aore traot are
being held in this office. :

"The original field notes of Bestion 144, made from & sur-
vey of October 18, 1872, reveal that the Salt Fork of the Brazos
River flows through a portion of Bectlon 144, entering at a point

in the BW cormer of the SE/4 and leaving the section st a point
approximately 500 varas north of the SW corner of the SW/4 of
Section 144, The .corrected field nots made from a survey on M«
9, 1901, oalled for the weat line of Bection 144 %o oross the

Salt Fork of the Brazos River at approximately 1223 wvaraas north

of the SW corner of Section 144,
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* "In view of the 'Smal) Land Bill, ' Acts of the 4lst
Loglslature, 1929, Page 298, Chapter. 188, oodified as Arti-
cle 5414a, V.A.C.8., and assuming that the area of that
part of the river bed conmtained within the boundaries of the
8/part of the X/2 equals or sxoseds 'the exoess Roreage oone.
tained in Seotion 144 in its entirety, I respectfully re.
quest your oplnion on the following questionss

Your first guestion is as follows;

"1, In the patenting of the 5/part of the ¥/2, should
there be reserved to the State out of that part of the river
bed contained within the boundsries of the §/part of the N/2
an area equel to t he entire exosss of the whole survey, or
should the patent thereon reserve only an o.raa. equal to the
excess in this su'bdivision?"

In the oase of Ftate ve Bradford, 50 S.W. ‘2} 1085, the
Supreme Court in holding the Small Land Bill (Art, B4l4m, V.A.C.8.)
constitutional held that no exosss mereage would be recognired under the
Aqote Tn this conneotion we sot ocut the provieo found in the szecomd o80-
tion of ths Act:

"Provided that nmothing in this Aot . + » 8hall
relinquish or quitolaim any mmmber of acres of land
in excess of the mmber of acres of land to said pat-
ertess or awardees in the original patents granted
by the 8tate,“ _

Seotion 144, Blook D, a8 origlmlly suiveyed, and a ccording to
the field notes filed: in the Genersl Land Offioce in 1872, ocontained 640
acres of land, The correated field motes filed in 1901 ahowd Beotion 144
as oon‘oti:ning 856.8 mores of land.

: The South 1/2 of the North ha1r of Rection 144, as containing
160 screa of land, was awarded to B. C, Marr on July 23, 1808, However,
the recent roqueut for patent on this land iz bmsed on fiold notes ocalling
for 172 acres of land, This represents an exoess of 12 sores of land in
this quarter seotion over anxd above the mumber of atres salled for in the
original award of 1303,

The Salt Fork of the Brazos River flows through & portion of
Seotlion 144, and peartly moross the south one-half of the north half of
the section, The lines of the orijinal survey of Seotion 144 orossed
the river, which i8 navigable in lsw, as did ﬂl! lines of the quarter
saotion under discussion here,
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There is no doubt tut that the original survey wes wxlidated
bv the enactment of the Smell Land Bill, However, as we oomstrue the Act,
as it relates to this land, it validated only the 640 sores callsd for in
the original field notes, Likewise, the original award in 1903 of the
south half of the north half of Seotion 144 was validated, but only to
tho extent of the 180 acres of land called for im the original wward.
Hoard et sl v, Tomm of Rafugio, 103 S,W, (24) 728.

The original award of 1903 havingteen wvalidated to the ox-
tent of 160 acres of land, and the full amount of the purchase price
having been paid, the swardee 1a entitled to & patent to t his land when
it is determined with exmctpess what land is to bes included in the patent.

Before the patent may be issued it will be negessary to de-
tormine the number of aores in that part of the bed of the river that is
looated in the quarter ssction involved, If after s survey it is found
that the bed of the river containms twelve sores, the total amount of the
excess, or less than 12 acres, then the patent should issus reserving
the whole of the bad of the river within the gquarbter seotion to t he State,
On the other hand, should the bed of the river oontain more than the 12
acres exocess, the applioant for patent is entitled to a suffiocient part
of the river bed to give him his full complement of 160 aores as oanlled
for in the original award of 18503,

With respsot to your first question, we answer that a survey
should be made of that part of the bed of the river as loocated in the
south part of the north half of Section 144 to determine the number of
anores of land it oomtainm, Then, if neocessary, & partition to be effect-
ed on the excess in that subdivision omly, without considering the exoess
in the whole survey, A patent may then be issued to include or exelude
the bed of the river, or a divided part of it, as the facts may be.

Your other gquegtion is eas followa:

"(a) If the State is entitled to reserve the excess
out of the river bed, should the reservation be sn undivided
interest or & separate parcel? (Refer to your Opinion Namber
0-5655 dated Novamber B, 1943).

"(b) If the State is entitled to = separate parosl,
who 1s quthoriged to represent the State in the pnrti’cioningt"

. We reaffirm ourOpinion No, 0-5635 under date of November 8,
1943, and hold that a reservation by the Btate of & part of the bed of
the river should be & divided part. It is our opinion that a patent may
not m issued covering sn undivided interast in the land,
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In the svent a partition of the bed of he river is neces-
sary, such partition should be effected by judielial progeeding,

Yours very truly
ATTORNEY GENERAL OF TEXAS

/s/ Jack W. Rowland
Jack W, Rowland

Asaistent
JWR1BT1egw
APPROVED AFR 10, 1945
/8/ CARLOS ASHLEY
FIRST ASSISTANT
ATTORNEY GENERAL Thia opinion considersd

and approved in limited
conference.



